
Countyof Los Angeles
(;~~ CHIEF ADMINISTRATIVE OFFICE

713 KENNETH HAHN HALL OF ADM~iSTRATiON~LOSANGELES, CALIFORNIA 90012

DAVID E. JANSSEN Board of Supervisors

Chief Administrative Officer GLORIA MOLINA
First District

YVONNE BRATHWAITE BURKE

August 28, 2003 Second District
ZEV YAROSLAVSKY
Third District

DON KNABE
Fourth District

MICHAEL ft ANTONOVICH

To: Supervisor Yvonne Brathwaite Burke, Chair Fifth District

Supervisor Gloria Molina
Supervisor Zev Yaroslavsky
Supervisor Don Knabe
Supervisor Michael D. Antonovich

From: David E. Janss \
Chief Administra le f~er

STATE LEGISLATIVE UPDATE

Legislation of County Interest

AB 23 (Nation), asamended on August 26, 2003, would exclude transfers of real property
between unrelated individuals and business partners from the change of ownership
requirements of the California Constitution. The practical effect of AB 23 would be to allow
the transfer of ownership of property without triggering a re-assessment when a joint
tenancy has been established.

The Assessor is opposed to AB 23 because it could result in significant revenue losses to
the County by allowing reassessment to be avoided among unrelated individuals,
including business partners. The Assessor also objects to the bill based on a County
Counsel letter brief to the Board of Equalization asserting that the proposed change is
unconstitutional. The Assessor’s letter of opposition is attached.

The Assessor estimates that revenue losses would exceed $45 million in the first year,
growing to $75 million in the second year, and $105 million by the third year as estate
planners and tax attorneys advise clients of this new exclusion, Previously, AB 23 was a
bill related to women’s health and breast cancer which had passed the Assembly and was
awaiting action in the Senate. AB 23 is now pending in the Senate Rules Committee, and
is expected to be considered on September 1, 2003.
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Workers’ CompensationConferenceCommittee

Over the past two days, the Conference Committee convened two meetings to hear from
interested parties about the causes of the Workers’ Compensation crisis, and gather
information on proposed solutions. Among those testifying were Insurance Commissioner
John Garamendi, Herb Schultz, the Governor’s point person on Workers’ Compensation,
and CAO Risk Management staff, who also testified on behalf of CSAC and the League of
Cities, The County was the only public employer invited to provide testimony. Many of
the solutions suggested to the Committee are consistent with the County’s key reform
priorities such as linking the Workers’ Compensation medical fees to what Medicare pays.
However, not all witnesses were able to testify, so the committee will reconvene at some
point, although it is not clear when that may occur.

Health Care CoverageConferenceCommittee

The Health Care Coverage Conference Committee, which was expected to convene last
week, has not met this week. Our Sacramento Advocates have learned that there is a lot
of behind-the-scenes work underway on a revised version of County-supported SB 2
(Burton), the ~‘payor play” employer mandate coverage bill. The California Association of
Public Hospitals is seeking language in the package which holds public hospitals harmless
from Medi-Cal funding reductions. The Committee is expected to convene next week.

Pursuit of Position on Legislation

County-opposed AB 1531 (Longville), which would have required three elections, two
primary and one general, in presidential election years, was amended on August 25, 2003
to require the State to pay expenses incurred by local elections officials for the
October 7, 2003, special recall election. The Registrar-Recorder/County Clerk
recommends that the County drop its opposition and support the amended version of
AB 1531 because of its favorable fiscal impact on the County. Support for this measure is
consistent with general County policy to support proposals that reimburse the County for
election costs and reduce the overall cost for the recall. Therefore, our Sacramento
advocates will support AB 1531. This measure is currently at the Senate Desk awaiting
referral to a committee.

SB 418 (Sher), as amended on August 21, 2003, would repeal and replace existing law
regarding the process by which an agency obtains an agreement from the State
Department of Fish and Game (DFG) for the alteration of a streambed.

Existing law provides that private parties and governmental agencies enter into a
Streambed Alteration Agreement with DFG when they undertake activities that may affect
fish and wildlife resources. The law requires that an agency provide notification to DFG
that it intends to construct a project that may impact fish and wildlife, and it establishes a
process for entering into an agreement, if one is needed. The law also sets the maximum
fees DFG can charge for processing the agreement, at $2,400.
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SB 418 establishes a new notification and agreement process. Among other things,
the bill; requires DFG to issue a draft agreement within 60 days of giving notice to an
agency that its notification is complete; authorizes DFG to set its own fees, with a
maximum of $5,000; and, allows a court to issue a temporary restraining order (TRO), or
injunction, without DFG having to prove or allege that there will be irreparable damage to
fish and wildlife, or that there are no other legal remedies available. Finally, the bill
provides that there will be no State reimbursement for the new mandates it creates,

The Department of Public Works (DPW) reports that it has a number of Streambed
Alteration Agreements covering flood control activities, such as reservoir cleanout and
dam rehabilitation projects. DPW believes the existing law is working and is concerned
about several provisions of SB 418, including the one that would require DFG to respond
within 60 days of determining that an agency’s project notification is “complete”.
DPW believes this will allow DFG to delay projects indefinitely because a project is
controversial or objectionable to the DFG staff person reviewing the notification. DPW is
also concerned about allowing DFG to raise its fees to $5,000, potentially increasing the
County’s costs.

Of particular concern to DPW and County Counsel is the provision that would allow DFG
to obtain a TRO, or injunction, against a project without having to allege or prove that
there will be irreparable harm to fish and wildlife, or that there is no other legal remedy.
County Counsel is unaware of any precedent for a public agency getting injunctive relief
without proving such basic elements. The law clearly maintains that the applicant for a
TRO or injunction bears the burden of proof, including that: the applicant would prevail on
the merits at trial; the harm to the applicant, if the TRO or injunction is not issued,
outweighs the harm to the respondent, if it is issued; and that there is no other means of
adequate relief, such as monetary damages. The burden of proof has traditionally been
very high and judges have been given discretion in determining the “balance of equities”,
because there is no time for discovery or trial and no jury is involved. Therefore, TRO’s
and injunctions have not been favored remedies. SB 418 would reverse this, taking
almost all discretion away from the courts, making TRO’s and injunctions the favored
remedy. In effect, SB 418 would deny the traditional legal concept of “equity”, taking away
the respondent’s ability to present facts that there will be no irreparable harm, or that there
are viable alternative remedies, or that issuing the TRO or injunctions would violate the
notion of “balance”.

DPW is opposed to SB 418 because the bill could allow DFG to unreasonably delay, or
even stop, a project that is needed to protect lives and property, simply because the
project is controversial or objectionable to DFG. County Counsel is opposed to SB 418
because the provisions relating to TRO’s and injunctions set a precedent that could
threaten any number of important public works and private development projects.
Therefore, our Sacramentoadvocateswill opposeSB418.
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SB 418 passed the Senate on May 29, 2003 by a vote of 23 to 15. The bill is in
the Assembly Appropriations Committee, where it is scheduled to be heard on
August 29, 2003.

According to the latest committee staff analysis, only DFG supports SB 418. Opposition
to the bill includes: the California State Association of Counties (CSAC), San Diego
County, the California Central Valley Flood Control Association, the Central Delta Water
Agency, the Sierra Club, Friends of the River, the California Native Plant Society, Trout
Unlimited, and the California Oaks Foundation.

SB 976 (Ducheny), as amended on June 26, 2003, would amend the Budget Act of 2002
by reverting $5,713,000 from the Harbors and Watercraft Fund to the Public Beach
Restoration Fund and authorize the transfer of the moneys for expenditure pursuant to the
California Public Beach Restoration Act.

According to an Assembly Appropriations Committee staff analysis, SB 976 will provide
the funds appropriated in the 2002 Budget for grants to fund beach restoration projects.
Of the total, $4.2 million is for a project at Imperial Beach in San Diego County.
The remaining funds are divided among nine other projects, including $183,000 for
Los Angeles County’s cost share of the Army Corps of Engineers’ “Coast of California
Storm and Tidal Wave Study”, for the Los Angeles region.

The Department of Beaches and Harbors is supportive of SB 976. Support for SB 976 is
consistent with Board policy to support legislation that provides funding for beach erosion
and accretion monitoring and beach sand replenishment, including full funding of the
Public Beach Restoration Act of 1999 (AB 64). Therefore, our Sacramentoadvocates
will support SB 976.

SB 976 is currently being held in the Assembly Committee on Appropriations Suspense
File. According to an Assembly Committee on Natural Resources staff analysis, SB 976 is
supported by the cities of Encinitas, Imperial Beach, and Solana Beach, as well as the
San Diego Association of Governments and the Shoreline Preservation Committee.
There was no opposition when the Committee’s June 30, 2003 staff report was written.

Statusof County-Interest Legislation

County-support and amend AB 490 (Steinberg), which seeks to ensure all students
in foster care have the opportunity to meet the same academic achievement standards
as other students, and are placed in the least restrictive educational program with
access to the same academic resources and services as other pupils, was amended
on August 19, 2003 and placed on the Senate Appropriations Suspense File on
August 25, 2003.

The August 19, 2003 amendments delete the requirement for State reimbursement for
costs incurred by the bill by assuming that the costs will be born by the Federal
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government via the McKinney-Vento Homeless Assistance Act. Should the Department of
Children and Family Services (DCFS) incur transportation costs as a result of AB 490,
McKinney-Vento funds would be unavailable to DCFS because these funds are only
available to local educational agencies (LEA5), and there is no current mechanism for the
transfer of funds from LEAs to DCFS. It is also not clear that foster children would meet
the criteria for homelessness as defined in the Federal law.

In the August 1, 2003 State Legislative Update, we indicated that the July 23, 2003
amendments to AB 490 were silent on the issue of which agency/individuals would
ultimately be held responsible for transportation costs, and that our Sacramento
advocates would seek amendments to avoid the bill becoming an unfunded mandate,
Based on the most recent amendments that shift financial responsibility for costs incurred

by the bill from the State to the Federal government, our Sacramento advocates will
continue to seek amendments to avoid the bill becoming an unfunded mandate. AB 490
is currently set for hearing on Friday, August 29, 2003 in the Senate Appropriations
Committee.

We will continue to keep you advised.

DEJ:GK
MAL:JR:DS:EW:ib

Attachment

Executive Officer, Board of Supervisors
County Counsel
Local 660
All Department Heads
Legislative Strategist
Coalition of County Unions
California Contract Cities Association
Independent Cities Association
League of California Cities
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RICK AUERBACH
ASSESSOR

August 28, 2003

HonorableGilbert Cedillo
Chairman,SenateRevenue& TaxationCommittee
StateCapitol, Room3048
Sacramento,CA 95814

DearSenatorCedillo:

AB 23 (Nation) OPPOSE

I am writing to expressmy oppositionto AB 23. As Assessor,I am opposedto the bill primarily
on legal grounds. I urge your oppositionfor this reasonand for its significantrevenueimpacton
the State,schoolsand the otherjurisdictions that rely on property tax revenue.

Legal Argument

The languagein AB 23 is similar to that being proposedas an amendmentto PropertyTax Rule
462~040currently before the State Board of Equalization (BOE). In responseto this proposed
amendment,our County Counsel submitteda letter to the membersof the BOE in opposition. I
have attachedthat letter for your information. In particular, I would turn your attentionto page
10, paragraphC which states:

The ProposedAmendmentto Rule 462.040is Unconstitutionalas it Createsan
Irrational Distinctionthat Violatesthe “Changein Ownership” Requirementof
the California Constitution.

CountyCounselalsoconcludesthat the point of the proposedrule changeis to createa loophole in
California PropertyTax Law. AB 23 would codify into law this loophole, resulting in significant
revenuelosses.

RevenueImpact

While my primaryconcernas Assessoris the applicationof the law in a fair andequitablemanner,
one cannotignore the revenueimpactof this bill. The potentialexists for the exclusionof transfers
betweenunrelatedindividuals, evenbusinesspartners. In Los Angeles County alone,there were
238,000 reappraisabletransfers for the 2003 assessmentroll resulting in approximately$400
million in additional property tax revenue. We believethatwith the passageof AB 23, asmany as
30,000transferscould be excludedfrom reappraisal. Many of the propertieswould be homes,but
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it would also include apartments,office buildings and industrial properties.With an averageof
over $1,500 in additional revenueproducedfrom eachtransfer, the loss in Los Angeles County
could be as high as $45 million the first year. As this effect compounds,exceptfor supplemental
assessmentrevenue,the losscould reachnearly$75 million in thesecondyear,$105million in the
third year,and will continueto grow. Statewide,-the effect would be approximatelytriple. Plus,
the numberof excludedtransferswill likely increasein future years as estate plannersand tax
attorneysadvisepropertyownerson this newexclusion.

Again, I strongly opposeAB 23 on legal grounds. I urge you and your colleaguesto opposeAB
23 for this reasonandto also considerthe significantrevenueimpact.

Pleasecall me if you have any questions or your staff may contact Barry Bosscher,Special
Assistant,at (213) 974-3101.

Sincerely,

RICK AUERBACH

RA:bb

attachment

Members,SenateRevenueandTaxationCommittee
AssemblymanJoeNation
JoanThayer,President,CaliforniaAssessors’Association(CAA)
Ken Stieger,Chair, CAA LegislativeCommittee
GreggCook, GovernmentAffairs Consulting
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COUNTY OF LOS ANGELES
OFFICE OF THE COUNTY COUNSEL

648 KENNETH HAHN HALL OF ADMINISTRATION

500 WEST TEMPLE STREET

LOS ANGELES, CALIFORNIA 90012.2713

July 7, 2003

Hon. CaroleMigden,Chairwoman
First District
StateBoardofEqualization
450 “N” Street,Suite2311,MIC: 71
Sacramento,CA 95814-0071

Hon. Bill Leonard,SecondDistrict
StateBoardofEqualization
450 “N” Street,Suite2337,MIC: 78
Sacramento,CA 97814-0078

Hon. ClaudeParrish,Third District
StateBoard ofEqualization
450 “N” Street,MIC: 77
Sacramento,CA 97814-0077

Hon. SteveWestley,Fifth District
StateBoardofEqualization
450 “N” Street,MIC: 76
Sacramento,CA 97814-0076

Hon.JohnChiang,FourthDistrict
StateBoardofEqualization
450 “N” Street,MIC: 72
Sacramento,CA 97814-0072

Re: LetterBrief in Oppositionto the ProposedAmendmentsto
PropertyTax Rule462.040and462.240(k);
Change in Ownership ProvisionsRe: DomesticPartnerships.

DearChairwomanMigden andMembersofthe Board:

We write this letteron behalfof theLos AngelesCountyAssessor’sOffice, and
Rick Auerbach,Assessor,in oppositionto theproposedAmendmentsto Property
TaxRules462.040and462.240(k).

TDD

(213) 633-0901

TELEPHONE

(213) 974-0811

TELECOPIER

(213) 626-2105

HOA.188299.i
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Introduction

The StateBoard ofEqualizationhastheauthorityto enactrulesto promote
uniform assessmentpractices. (GovernmentCode§ 15606.) However,suchrules
must conformwith California law. (Hahnv. SBE (1999)73 Cal.App.4th985,
996-997.) Theproposedrule amendmentspresentlybeforetheBoard(the
“ProposedRegulations”)violate theconstitutionalrequirementthatpropertybe
reassesseduponchangein ownership,andareimpermissiblyarbitrary. (Cal.
Const. art. I 3A, sec.2.) The ProposedRegulationsdo not conformwith
Californiastatutorylaw. In addition,ProposedRegulation462.040violates
Californiaadministrativelaw as it is bothunclearandinconsistent.

A. ProposedRule462,240(k)is Unconstitutional.

TheCaliforniaConstitution,article 13, section2(a) providesthat propertyis to be
reappraiseduponchangein ownership.Contemporaneouswith thepassageof
Proposition13, theLegislaturedefinedthechangein ownershipofpropertyto
meanthe transferofa present,beneficialinterest in property,substantially
equivalentto a fee interest. (Cal.Rev.& Tax. Code,section60; Pacific Southwest
Realtyv. Countyof Los Angeles(1991) 1 Cal.4th 155, 162.) Notwithstanding
this generaldefinition, theConstitutionspecificallyexcludesinterspousal
reassessmentsfrom reassessment.(Cal.Const.article13, section2(g);Cal. Rev, &
Tax. Code§63.)

Theproposedregulationseeksto expandtheinterspousalexemptionto providea
similar exclusionfor statutorydomesticpartners.However,theproposed
amendmentis unconstitutionalandinconsistentwith law. Thetermspousehasa
commonlyunderstoodmeaning,anddoesnot includedomesticpartners,
(CaliforniaFamily Code§11; Adamsv. Howerton(1982)673 F.2d 1036, 1040.)
TheBoard’sproposedregulationto exempttransfersbetweendomesticpartners
from reassessmentis unconstitutional. (Lundbergv. CountyofAlameda(1956)
46 Cal.2d644, 648 [impermissiblefor theLegislatureto excludepropertyfrom
reassessmentunlessit is constitutionallyauthorized.])

B. TheProposedAmendmentto Rule462.040is Contraryto Statute.

TheCaliforniaConstitutionprovidesfor ther~assessmeiitofpropertyupona
changein ownership.Contemporaneouswith thepassageofProposition13, the
Legislaturedefineda changein ownershipofpropertyto meanthe transferofa
present,beneficialinterestin property,substantiall.yequivalentto afeeinterest.

HOA.188299.t 2
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(Cal.Rev.& Tax. Code,section60; Pacific SouthwestRealtyv. Countyof Los
Ang!~k~(1991) 1 Cal.4th 155, 162.) Notwithstandingthis generaldefinition,the
California law providesan exclusionfrom reassessmentfor thecreationofa joint
tenancyinterest. (Cal. Rev. & Tax. Code§65.)

WhenProposition13 wasenacted,ablueribbon TaskForceon PropertyTax
Administration(“TaskForce”)wasempaneledto recommendpolicy and
legislationto implementthemeasure.With regardtojoint tenancies,theTask
Forceobservedthe following:

Probablythevastmajorityofjoint tenanciesin California(otherthan
interspousaljoint tenancies)arethosein which a parentplaceshis
propertyin joint tenancywith children. The specialaspectofajoint
tenancy(asdistinguishedfrom tenancy-in-common)is that thesurviving
joint tenant(orjoint tenants)succeedsto theentirepropertyby operation
of law on the deathoftheotherjoint tenant. Forthat reasonjoint tenancy
is oftenusedasa substitutefor a will. Thesameconsiderationwhich
justifies excusingthemakingofa will from changein ownershipalso
supportsexclusionof thecreationofa joint tenancywhere thetransferor
(e.g.,a parent)is oneofthejoint tenants.The rights of thenewjoint
tenants(e.g.,thechildren)to obtainthe entirepropertyoutright are
contingentupontheir survivingthetransferorjoint tenant. Creationof
suchjoint tenanciesis notachangein ownership,but the entireproperty
is reappraisedwhen thejoint tenancyterminates.

(Reportof theTaskForceon PropertyTax Administration,January22, 1979,
pp. 42-43;emphasisin original; emphasisadded.)

Consistentwith this scenario,CaliforniaRevenueandTaxationCodesection
65(b)providesthat “[t]here shall be no changein ownershipupon thecreationof
ajoint tenancyinterestif the transferor transferors,aftersuchcreationareamong
thejoint tenants.”

1. ThePoint oftheProposedRegulationis to Create
aLoopholein CaliforniaPronertyTax Law.

TheProposedRegulationsbeforetheBoardareadvancedfor thepurposeof using
thecurrentlaw applicableto joint tenanciesasthebasisfor e~tc1udingtransfers
betweendomesticpartnersfrompropertytax reassessrn~nt.Theexciusionrelies
uponthetermofart“Original Transferor”(originatingin Revenuean.dTaxation

HOA188299.I 3
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Codesection65) asthe lever to achievethe desiredresult. UndertheCalifornia
propertytax law pertainingtojoint tenancies,thecreationofa joint tenancydoes
not requirereassessmentso long asoneof theOriginal Transferorscreatingthe
joint tenancyremainson title. The issuethat the family joint tenancyexclusion
addressesis that thesearrangementshaveaspectsof contingentvestingthat for
purposesof propertytax becomea presentand irrevocablepropertyinterestata
future time. Theproposedamendmentto Rule462.040seeksto capitalizeupon
thestatutoryspecialtreatmentfor transfersinto family joint tenanciesto provide
throughtheProposedRegulationsthat transfersbetweenjoint tenants(eg.,
betweendomesticpartners)be deemedthoseofOriginal Transferors(i.e.,
contingenttransfers),suchthat theyareneverreassessed.(Cf. ProposedRule
462.040,example13.) The resultsoughtto be accomplishedby theProposed
Regulationsisillegal unlessCalifornia’s Constitutionis first amended.

a. TheJustificationfor ExcludingtheCreationof a
JointTenancyfrom Reassessmentis theElementof
Contingency.

TheTaskForcemadeclear in its report, that thepolicy basisfor excludingthe
creationof ajoint tenancyfrom reassessmentis theelementofcontingency.The
holdingof propertyasjoint tenantsis an estate-planningdeviceoftenusedby
thoselesssophisticated.(“Joint TenanciesPopularamongFarmCouples,but can
CreateTax Problems,”TrustsandEstates,Aug. 1981,vol. 120, p. 11,) Assumea
husbandanda wife addtheir child to title as ajoint tenant. Thechild’s actual
possessionofthepropertyis contingentuponsurviving theparents’tenureon the
property. Becausejoint tenancyis oftenusedin “Mom andPop” estateplanning,
theLegislaturedeemedthis to be effectively a testamentarytransfer,andthat in
light of presumedfamily dynamicsthatwould allow for aninterim rescissionof
thearrangement,thetransferonly becomingirrevocableandreassessablefor
propertytax purposesupon thedeathofbothparents.

b. Uponthe Irrevocability ofa Family JointTenancyTransfer,
a Full Reassessmentis Required.

The Legislature’spolicy with regardto joint tenancyis that thecreationofajoint
tenancyvestingaddingthird-partygranteesis not areassessable&~Vent.However,
whentheOriginal Transferorswho establishthejoint tenancydie, andthe
propertyvestsin the third-parties,a full reassessmentis required(unlessthe
survivorsareotherwiseentitled to an exclusionfrom reassessmentbasedupon
someotherprovisionoflaw.) Theeffectof removingfrom title theOriginal

HOA188299.I 4
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Transferorswho originally placedthepropertyinto thejoint tenancy,is to
irrevocablytransferthepropertyto thethird-parties. Thereupon,California law
recognizesthenow irrevocablevestingoftheproperty in thesurviving third-
partiesasa fully reassessableevent,theelementofcontingencyhavingbeen
deemedremoved.

c. ProposedExample 13 is theKey to UnderstandingtheLoophole.

Example 13 oftheproposedamendmentto Rule462.040makesclearthe
unconstitutionalnatureoftheProposedRegulation. A andB hold title asjoint
tenants,andper theexampleareOriginal Transferors.A dies,andB vestsby
operationoflaw as 100%owneroftheproperty. NotwithstandingthatB
previouslyownedonly 50%oftheproperty,andthat he now ownsan irrevocable
andnon-contingent100%interestin theproperty,the examplestatesthatthereis
rio changein ownership.This resultdoesnotconformwith California law and
is unconstitutional. (Cal. Const., art. 13A, sec.2; Rev. & Tax. Code§60.)

In addition,the timing oftheseproposalsareprofoundlywrong. California faces
an enormousfinancialchallenge,yet ratherthanpreservingtheexisting taxbase,
theProposedRegulationswill certainlyshrink public resources.Thefollowing
exampleis illustrative:

B andS (brotherandsister)own a propertytogetherastenants-in-
common. B seeksto buy out S’s interestwithout incurringa
propertytax reassessment.Heachieveshis goal in thefollowing
manner,B andS recorda deedtransferringtitle from B andS
tenants-in-common,to B andSjoint tenants.(No reassessment;
Rev.& Tax.Code§62(a)(2).) S thenrecordsadeedtransferring
herjoint tenancyinterestto B. (No reassessment;ProposedReg.
462.040;ex. 13.)

The potentialexclusionprovidedby example13 maybe appliedto anytransfer
betweenjoint tenants. Proposedreg. 462.040(e)purportsto excludeits
applicationto legal entities,but legal entitiesarealreadyprecludedfrom holding
title asjoint tenantson accountoftheirperpetuallife. LDeWitt v. SanFrancisco
(1852)2 Cal. 289, 297.)

HOA.188299.I 5
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2. BoardLegal StaffhasPreviouslyOpinedthatCaliforniaLaw
RequirestheAddition ofaThird-PartyasaPrerequisiteto Applying
an “Original Transferor”Analysis;theStaff’sPreviousLegal
ConclusionShouldbeRespected,theLaw hasNot
ChangedSince that OpinionwasRendered.

In March 1998,StateBoardStaffstatedthat theplain meaningof section62 and
section65 requiredthat in order to be deemedan original transferor(suchasthe
parentsin theTaskForce’sscenario)a third partymustbe addedontotitle (e.g.,
theaddingofachild to title.) Staff’s positionwasbasedupontheLegislature’s
interpretationofChangein Ownershipthatwasdevelopedcontemporaneously
with thepassageofProposition13 — that theadditionof a third party for estate-
planningpurposeswasnot a changein ownership.The staff’s legalanalysis,
which describesthe legislativepolicy for excludingtransfersinto joint tenancies
from reassessmentis adoptedandsetoutbelow1:

II. StaffRecommendation

Staff recommendsamendingsubdivision(b)( I) andaddinga
new example(Example4) to illustrate that subdivision(b)(1)
providesthatjoint tenantsbecome“original transferors”only if
theytransferto themselvesand atleastoneotherpersonasjoint
tenants,asrequiredby RevenueandTaxationCodesection65,
subdivision(b) which states

(b) Thereshallbe no changein ownershipuponthe
creationor transferofa joint tenancyinterestif the
transferoror transferors,aftersuchcreationor transfer,are
amongthejoint tenants.Uponthecreationofa joint
tenancyinterestdescribedin this subdivision,thetransferor
or transferorsshall be the “original transferoror
transferors”for purposesofdeterminingthepropertyto be
reappraisedon subsequenttransfers.Thespousesof
original transferorsshallalsobe consideredoriginal - -

I From thestaffreportto theStateBoardofEqualizationPropertyTax

Committee,for thehearingheldon March 17, 1998,pertainingto §462.040,
issuel. - -

BOA 188299.I 6
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transferorswithin themeaningofthis section.

IV. Background

TheProposition13 TaskForceReport(“TaskForceReport”)and
theProposition13 ImplementationReport(“Implementation
Report”)2indicatethat the “original transferor”conceptwasa
meansoffacilitatingthecreationoffamily joint tenanciesby
parentsandchildrenwithout triggeringa changein ownershipuntil
bothparentsdied.

TheTaskForceReport(pp.43-44)recognizedthatmostjoint
tenancieswerecreatedasestate-planningdevicesin whichparents
transferredrealpropertyinto ajoint tenancywith their children
and,upon thedeathof theparents,title vestedin thechildrenby
operationoflaw. For thatreason,the legislaturecreatedthe
“original transferor”conceptto allow for transfersin joint tenancy
to family members- typically thechildren- withouttheproperty
undergoinga changein ownership.(ImplementationReport,pp.
20-21).Reappraisalwould bedelayed,butnot completelyavoided,
until the terminationofthe interestsof theparentswho becamethe
“original transferors”afterthe transfer.Thus,the rationalefor
“original transferor”statusrequiresatransferto the transferorsand
atleastoneotherperson.

TheImplementationReport(p.22)alsoprovidedexamplesto
showtheoperationofthe “original transferorprovisions”as
follows:

(2) HusbandA purchasesa homein 1968,andbecomesthe
original transferorin 1976by virtue ofWife B beingadded
asajoint tenant.Shealsobecomesanoriginal transferor,as
A’s spouse.SonC is addedasajoint tenantin 1980.Result:
rio reappraisalbecauseoriginal transferorsremainasjoint

2 Thefull titles ofthesereportsare,respectively,Reportof theTask

Forceon PropertyTax Administration,January2~,J979an4Implementationof
Proposition13, Volume 1, PropertyTaxAssessment,October29, 1979.-
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tenantsafter the transfer.SonC subsequentlytransfershis
interestwholly to his parents.Result:no reappraisal
becauseinterestofnon-originaltransferorvestedin
original transferors.

(3) Original soleownerA (since 1976)createsajoint
tenancywith B in 1979, resultingin A andB asjoint
tenants(notethat B is NOT anoriginal transferor).A then
dies,leavingB assoleowner.Result: 100%reappraisal
sincetheoriginal transferor(A alone)held theentire
portionofpropertyprior to creationofthejoint tenancy.

(4) Two friends,X andY, purchasea small businessas
joint tenantsin 1978. In 1980 theybecomeco-original
transferorsby addingY’s spouseandassociatesR andS as
co joint tenants.Result:no reappraisal.

Theseexamplesillustrate that transferorsbecome“original
transferors”only whenjoint tenancyinterestsarecreatedin or
transferredto the transferorsandto personsin additionto the
transferors.

V. StaffRecommendation
A. DescriptionoftheStaffRecommendation

Restrictingcreationoforiginal transferorstatusonly to transfersin
whichotherpersonsareaddedasjoint tenantsreflectsthestatutory
schemethatreappraisalof subsequenttransfersshouldbe delayed
butnot avoidedcompletely.Oncethe transferorsbecome“original
transferors”,thepropertydoesnot undergoachangein ownership
until the terminationofthelast “original transferor’s”interest.If
coownersareallowedto become“original transferors”by
transferringonly to themselvesjoint tenanciesmaybe exploitedas
a meansofcompletelyavoiding changein ownership.For
example,A ownspropertyandtransfersto B an undividedinterest
of lessthan5 percentwith a valueoflessthanS10,000. A andB
arenow tenants-in-commonbut no reappraisaloccursbecausethis
transferis “de minimis.” Theysubsequentlytransferto themselves
asjoint tenantsandbecome“original transferors”.A thentransfers
his interestto B with no reappraisalbecauseboth areoriginal -
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transferorsand title vestsin anotheroriginal transferor.This
processcould thenbe repeatedwithout limit andtheproperty
would completelyescapereappraisal.

Plainmeaningofsection62 andsection65

Subdivision(f) of section62 specificallyexcludes“the creationor
transferofa joint tenancyinterestif the transferor,afterthe
creationor transferis oneofthejoint tenantsasprovidedin
subdivision(b) of Section65.” Subdivision(b) of section65
provides,in pertinentpart, that “thereshall be no changein
ownershipupon thecreationor transferofajoint tenancyinterest
if the transferoror transferors,aftersuchcreationor transfer,are
amongthejoint tenants.Upon thecreationofajoint tenancy
interestdescribedin thissubdivision,the transferoror transferors
shallbe the ‘original transferoror transferors’.. .“ Thephrases
“one ofthejoint tenants”and“amongthejoint tenants”conveythe
meaningthat afterthecreationor transfer,thetransferorbecomes
partofa largergroupofjoint tenanttransferees.Hence,both
provisionsindicatethata transferoracquires“original transferor”
statusonly whenpersonsotherthanthetransferorsarein thegroup
oftransferees.

This interpretationis supportedby readingsection62, subdivision
(I) in conjunctionwith subdivision(a)(1). Subdivision(a)(1)
excludes“{a)ny transferbetweencoownersthatresultsin a change
in themethodofholding title to the realpropertytransferred
withoutchangingtheproportionalinterestsofthecoownersin that
realproperty,suchasapartitionofatenancyin common.” Clearly,
subdivision(a)(1) excludesall proportionalinteresttransfers,
includingtransfersby coownersinto ajoint tenancy,without
exception.Thus, section62(f) andsection65(b)mustapply to
otherthanproportionalinteresttransfers,that is, wherethe
transfereegroupincludespersonsotherthanthe transferors.

HOA.I88299.1 9
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C. TheProposedAmendmentto Rule462,040is Unconstitutionalasit
Createsan IrrationalDistinction thatViolatesthe “Changein
Ownership”Requirementofthe CaliforniaConstitution.

The resultsoughtby the StateBoardofEqualizationis unconstitutional. The
term “changein ownership”originatesin theConstitution,andhasbeendefined
to meanthetransferofa present,beneficialpropertyinterestsubstantially
equivalentto fee. (Rev.& Tax. Code§60.) Theproposedamendmentseeksto
maintainadistinctionin treatmentbetweensimilarly situatedpropertyowners.
Consider,for example,A andB holding title astenantsin common. A diesand
his interesttransfers(i.e.,changesownershipfor propertytaxpurposes),andis
reassessed.In contrast,C andD hold title asjoint tenants,C dies,underthe
ProposedRulesD’s acquisitionoffull ownershipofthepropertyis notachange
in ownership,anddoesnotundergoreassessment.(ProposedRegulation462.040,
example13.)

Nonetheless,theConstitutionflatly requiresa reassessmentuponchangein
ownership.Thedisparity in treatmentbetweenthetwo vestingsimplicit in the
proposedregulationis arbitrary,unconstitutional,andirreconcilablewith article
l3A, section2.

1. Theterm“original transferor”is acodeword for apropertyowner
excludedfrom reassessment.

At first blush, theprovisionsofCaliforniapropertytax law pertainingtojoint
tenancyareimpenetrable.Theanalysisturns,however,on theconceptthatany
creationof ajoint tenancyvestingin which an “Original Transferor”remainson
title is excludedfrom reassessment,becausethe transferis conclusivelypresumed
to be contingent. TheproponentsoftheProposedRegulationwouldexploit this
statutorily-prescribedpresumption,by declaringthroughtheProposedRegulation
462.040that ambulatorytransfersbetweenco-tenants,suchasby will or trust,
maybe presumedto be held in joint tenancy,that thepartiesto suchan
arrangementare“Original Transferors,”andfurtherprescribesthat anOriginal
Transferoris immunizedfrom futurereassessmentsso long ashe remainson title.

In summary,wheretheProposedRegulationdescribesapropertyownerasan
“Original Transferor,”this shouldbe understoodasa shorthandreference
meaningthat theowneris excludedfrom future reassessment.Theresult,
however,is completelyunauthorizedunderCalifornia law. -

HOA188299.1 10



ChairwomanMigdenandMembersofthe8oard
StateBoardof Equalization
July 7, 2003
Page 11

D. TheBOE’s Meta-purposefor the ProposedRegulationis to Bootlega
ReassessmentExclusionfor DomesticPartnerTransfersthat is
Analogousto theExclusionpresentlyapplicableto Interspousal
Transfers;thisGoal RequiresanExpressConstitutionalAmendment,

TheBoardseeksby theseproposedrule amendmentsto facilitatetax avoidance
by domesticpartnersandmaintainsthat a third partyneednotbe addedto title in
orderfor thegrantorto be deemedan original transferor. Thepoint ofthis
developmentis to permit, in theeventof a testamentarytransfer,for adomestic
partnerto receivepropertyin his orhercapacityas an“original transferor”
without incurringa reassessment,relying uponjoint tenancyverbiageasthe
pretextfor the result. The factremains,however,that theProposedRegulations
havebeenintroducedin tandem,and it is plainly apparentthat theiractualgoal is
to sanctionthenon-reassessmentof substantivetransfersbetweendomestic
partners.

Nonetheless,thereshouldbe no misunderstanding,theAssessoroftheCountyof
Los Angeleswould not objectto this resultwereit theproperlyenacted
constitutionalpolicy ofthis State. However,the interspousalexemptionin
California is limited by theConstitutionto theconventionaldefinition ofhusband
andwife. Additionally, theexclusionfor joint tenanciesis atiming presumption
that requiresthereassessmentofajoint tenancytransactionwhen it becomes
indubitablethat a presentinterestin propertyby beenirrevocablytransferred.In
no eventdo thejoint tenancyprovisionsofCalifornia law excludetransfersfrom
reassessment;insteadtheyprescribethe timing ofthosereassessments.

E. TheProposedAmendmentto Rule462.040DoesnotMeetthe
ThresholdRequirementsofCaliforniaAdministrativeLaw.

1. Title 18 Rule462.040doesnot meettheConsistencyelementrequired
ofaproposedRegulation.

Pleasecomparethe following examples:

1) C andD hold title asjoint tenants.D transfershis interestto C. Result,change

in ownershipof 50%oftheproperty. - -

2) A and B hold title asjoint tenants.A dies. Re’sult, no changein ownership-.
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Thedifferencesin theseresultsareinconsistentand irreconcilable,yet aredrawn
virtually verbatimfrom theProposedRegulation.Comparesection462.040(a),
example3, with 462.040(b)(3),example13. Forpurposesof OAL review,
“consistency’meansbeingin harmonywith, andnot in conflict with or
contradictoryto, existing statutes,court decisions,orotherprovisionsof law.”
(OAL document,“How to Participatein theRulemakingProcess”,p. 20, citing
Govt. Code§ 11349(d)3.)WeretheProposedRegulationto be enacted,it would
havethe forceoflaw, yet it would be internallycontradictory.TheProposed
Rule fails to meetthe requiredconsistencystandard.

Further,theproposedlanguageoftheamendmentcontradictsCaliforniastatute.
Civil codesection683 requiresthat a conveyanceestablishingajoint tenancy
interest in realpropertymustexpresslyprovidefor this treatmentin the
conveyancingdocument. (PleaseseeMiller andStarr,CaliforniaRealEstate,3d.
Edition, § 12.22, “Requirementofa Writing,” andthecitationscontainedtherein.)
Theproposedregulationis plainly inconsistentwith this statutoryrequirement.

In addition,theProposedRegulationis inconsistentwith Californialaw asit
providesthat virtually any ambulatoryagreement(suchas a will or revocable
trust)maybe recharacterizedundertheProposedRegulationasa “joint tenancy”
arrangementfor purposesof propertytax. (ProposedRegulation462.040(b).)
This text — foreign to theprinciplesgenerallygoverningthevestingoftitle to real
property— is highly ambiguous4,andappearscraftedsolelyasanexercisein

~ Availableathttp://www.oal.ca.gov/documentfHowToParticipate,pdf

‘~ For instance,ProposedReg462.040providesthat “. . . Any joint tenant
mayalsobecomeanoriginal transferorby transferringhis orherjoint tenancy
interestto theotherjoint tenant(s)throughhis orhertrust if the trust instrument
namestheotherjoint tenant(s)asthepresentbeneficiaryorbeneficiariesor
throughhis orher will, if thewill provisionsnametheotherjoint tenant(s)asthe
devisee(s).” - -

Whatin theworld is this intendedto communicate?Ordinarily a trustis
consideredas analternativeto ajoint tenanc)ivesting. (“Determiningthe - -

AdvantagesandDisadvantagesofJointTenancy1”PracticalLawy~,vol. 32,
April 1986,p. 39, atp. 44.) Likewise,a will mayconveyjoint tenancyinterests
butonly iifi~rthe testatorhasdied. (Civil CQ~,e§683.) Thepro$sedregulation
is challengedon thealternativegroundsoflackof consistencyandlackof clarity.
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administrativeactivismfor thepurposeofexcludingcertaintransactionsfrom
reassessment.The Boardhasno powerto excludepropertytransfersfrom
reassessmentunlessauthorizedby statutoryorconstitutionalprovision.

2. Title 18 Rule462.040doesnot meettheClarity elementrequiredof a
pronosedRegulation.

Californiaassessorsarerequiredto administerthepropertytax consistentwith
law. In orderto dischargethis responsibility,theassessorsmustbe ableto
discernwhat the law requiresofthem.

ProposedRegulations462.040(b)and(d) providethat an assessormay find that
virtually any transferbetweenco-tenantsis in factajoint tenancyarrangement.
However,thestandardsthat areto governthis analysisarenot clearlyprescribed
in theProposedRegulation.Rather,ProposedRegulation462.040(d)provides
that anassessor“may” considerwhether“reasonablecause”existsto believethat
thepartiesintendedto createajoint tenancy.

In contrast,Californiastatutorylaw specificallyprescribeshow to establisha
joint tenancy,requiringits expresscreationin aconveyancingdocument. (Civil
Code§683.) The Boardwould blithely disregardthis law, andinsertagrossly
subjectiveelement,to be determinedindependentlyandsubjectivelyby each
assessor,asto whatconstitutes“intent to createajoint tenancy.”

As an exampleof howrudderlessthis schemeis, considerthereferencein
462.040(d)to an “Affidavit ofDeathofJoint Tenant.” Ordinarily, suchan
affidavit is recordedafterthedeathofajoint tenantto give noticethat the
propertyinterestofthedecedenttransferredby operationof law to thesurviving
joint tenants.Theapparentpurposeofproposed462.040(d)is to sanctionthe
recharacterizationoftitle asa joint tenancy,whereper official recordsthetenants
would be otherwisevestedastenants-in-common.

TheProposedRegulation462.040(d)appearsto suggestthat following thedeath
ofa tenant-in-common,theassessormayconsiderthesubsequentfiling by a
survivingtenantofa “Affidavit ofDeathof JointTenant”as“reasonablecause”- -

that thepartiesin fact heldcolorabletitle to thepropertyasjoint tenants-for
propertytax purposes,andthat thechangein owntrshi~is~non-assessable.
ProposedRegulation462.040(d)would replacetheobjectivity-of offThial j~rop&ty
recordswith thesubjectivityofanecdotalrecitationsanduthetheredassessor
discretion. - - - , -~~-

HOA.158299.I ~3 -



ChairwomanMigdenandMembersoftheBoard
StateBoardof Equalization
July 7, 2003
Page14

Aside from beingunconstitutional,andcontraryto statute,the“reasonablecause”
analysisthatmaybe appliedby thecountyassessoris absolutelyunclearfor
purposesof administrativelaw. (Pleasesee, OAL document,“How to Participate
in theRulemakingProcess”,p. 21,andthe referencesthereinto Govt. Codesec.
11349(c),andTit. 1, Cal. Codeof Regulations,section16(b).)

Ironically, thetouchstoneoftheBoard’srulemakingpoweris theduty to enact
rulesthat enhancetheuniformity of assessmentpracticesin thestate. Werethe
proposedamendmentsto Rule462.040to be enacted,theywould necessarilyhave
a completelyoppositeresult, in no small partbecausetheProposedRegulationis
opaqueasto whatstandardsshouldgovernanassessorin recharacterizingthe
vestingof propertyownershipfrom what is otherwisereflectedin theofficial
records.

Conclusion

The ProposedRegulationsareunconstitutional,andcontraryto statute, They

shouldnot be enacted.
Very truly yours,

LLOYD W. PELLMAN
CountyCounsel

By
ALBERT RAMSEYER
PrincipalDeputyCountyCounsel
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